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A MESSAGE FROM THE JUDGE ADVOCATE GENERAL 





I greet you as the new Judge Advocate General of the Navy. From my many years of 
experience as a law specialist serving in the Office of the Judge Advocate General and elsewhere, 
throughout the terms of the last five Judge Advocates General, I feel that I am somewhat 
aware of the responsibilities of the Office. It is first, a responsibility to render to the Navy 
the highest quality of legal service and cooperation—secondly, a responsibility to give to the 
law arm of the Navy a leadership of which they may be proud, one which will enhance the 
stature of law specialists as members of the Navy team who can and do pull a strong oar. 

In my opinion, the basic goal of the Navy lawyer is to make a substantial contribution to 
the ever-growing strength of the Navy, always working within the constitutional and statutory 
guidelines which are the hallmark of a government of laws rather than of people. Our 
strength as a nation and our future as a free people are dependent upon respect and adherence 
to the law. It must be remembered that laws are not necessarily synonymous with restrictions 
and prohibitions. Rather, they are channel markers that light the way to strength and progress 
in an orderly society. They are not to be construed as a pair of too-tight shoes on growing 
feet. At least, with your support, the laws relating to the Navy will not be so construed. 

I look forward to the opportunity to meet all law specialists wherever serving and to 
compliment each one of you personally for the great contribution you are making to the 
fulfillment of the mission of the Navy. 


ee 
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REAR ADMIRAL WILFRED A. HEARN, U.S. NAVY 


On 1 April 1964 Rear Admiral Wilfred A. Hearn, U.S. Navy, became the 22d Judge Advocate General of the Navy. 
Among the first official acts he performed that date was to administer the oath of office to the Navy’s new Chief 
of Naval Personnel, Vice Admiral Benedict J. Semmes, U.S. Navy. 


Born in Memphis, Tenn., Admiral Hearn graduated from Western High School, Washington, D.C. He then 
attended the University of Maryland and received an LL.B. degree from the George Washington University in 1931. 
He was admitted to practice before the U.S. District Court and the Court of Appeals of the District of Columbia 
in 1931. He was then admitted to practice before the Supreme Court of the State of Tennessee in 1936 and was 
engaged in the private practice of law at Memphis, Tenn., until his entry into the Naval service in 1942. Admiral 
Hearn served throughout World War II in various assignments as an aviation ground officer. He was commissioned 
a law specialist in the Regular Navy in 1946. 


A graduate of the Navy School of Military Government, the Army Industrial College course in Contract Ter- 
minations, and the Fourth Advance Course in Military Law at the Judge Advocate General’s School, U.S. Army, 
the Judge Advocate General has been a guest lecturer at the Naval War College on six different occasions. 


Among Admiral Hearn’s assignments have been such legal billets as Chief Tax Officer for the Department of 
the Navy; Director, General Law Division, Office of the Judge Advocate General; District Legal Officer, 14th Naval 
District; Director, Administrative Law Division, Office of the Judge Advocate General; Director, International Law 
Division, Office of the Judge Advocate General; and Assistant Judge Advocate General of the Navy (International 
and Administrative Law). 


As Special Assistant to the Judge Advocate General on the Law of the Sea, Admiral Hearn served as a member 
of the U.S. Delegation to the United Nations Conferences on the Law of the Sea in 1958 and 1960. 


The Judge Advocate General is a member of the American Bar Association, the American Society of Inter- 
national Law, Sigma Nu social fraternity and Phi Alpha Delta legal fraternity. 
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The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued since 1 January 1964. 





LT Leonard M. Addington, USNR, from ComThirteen to 
NAS, Atsugi, Japan. 

CDR Henry L. Allen, USN, from OJAG to ComPhib- 
TraLant. 

ENS Edward A. Arianna, USNR, from NAAS, Whiting 
Field to NAVSTA, Annapolis, Md. 

CDR Richard E. Blair, USN, from OJAG to Naval Petro- 

leum Reserves. 

LTJG Henry L. Blumenthal, USNR, from COMPHIB- 

PAC to USS Forrestal. 

LTJG Robert R. A. Briggs, USNR, from COMNAV- 

FOR MARIANAS to NAVSTA, Guam. 

LTJG Charles E. Bruess, USNR, from NJS to ComOne. 

CDR Bobby D. Bryant, USN, from AFSC, Norfolk to 
OJAG. 

LTJG Edward M. Byrne, USN, from NJS to NAF, Sigo- 
nella, Sicily. 

LCDR Owen L. Cedarburg, USN, from Army JAG 
School, Charlottesville to NAVSTA, Subic Bay. 

LT Henry S. Chapman, USNR, from ComThirteen to 
NSD, Seattle. 

LT Leo J. Coughlin, Jr., USN, from lst MARAIRWING, 
FMF, PAC, Iwacuni, Japan, to ComThirteen. 

LTJG William A. Daggett, USNR, from NAVSTA, 
Gitmo to NAVSTA Boston. 

LTJG Richard D. DeBobes, USNR, from NAS, Quonset 
Point tc COMNAVAIRPAC. 

CAPT Anthony J. DeVico, USN, from OJAG to C.O., 
NJS. 

LT Thomas E. Donahue, USN, from Army JAG School 
(under instruction) to Staff and Faculty, Army JAG 
School. 

LT Kenneth W. Drew, USN, from COMSUBRON 14, 
Holy Loch to NJS. 

LCDR John P. Dunbar, USN, from CINCLANTFLT to 
OJAG. 
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LT Albert W. Eoff, USN, from USS FORRESTAL to 
ADCOM NTC, Great Lakes. 
LCDR Frank J. Flynn, USN, from PRNC to ComCru- 
DesLant. 
LT Paul M. Fredrix, USNR, from Hdq. SUPPACT, Sai- 
gon, Viet-Nam to RECSTA, Treasure Island. 
CAPT Dana P. French, USN, from ComOne to COM- 
NAVACTS, Italy. 
LT Matthew J. Gormley, III, USNR, from NAYV- 
SHIPYD, Portsmouth to U.S. Sending State Office, 
Canberra, Australia. 
LCDR Gardiner M. Haight, USN, from NJS to OJAG. 
CAPT Leonard B. Hardy, USN, from CINCUS- 
NAVEUR to SACLANT. 
LTJG Robert D. Henry, USNR, from NAVSTA, Adak, 
Alaska to ComThirteen. 
LTJG Joseph A. Hudock, USNR, from NJS to FIRST 
MARAIRWING, FMF, PAC, Iwakuni, Japan. 
LT John S. Jenkins, USN, from ComOne to OJAG. 
LTJG Jorn Erik Pugdahl Jensen, USNR, from NJS to 
Portsmouth Naval Shipyard, Portsmouth. 
LCDR Arthur J. Johns, USN, from Naval War College 
(under instruction) to Staff, Naval War College. 
LTJG Thomas Kallay, USNR, from NJS to COMNAV- 
FOR MARIANAS. 
CDR Alex A. Kerr, USN, from Office of Secretary of 
the Navy to Commander Seventh Fleet. 
CAPT Warren C. Kiracofe, USN, from Commander 
Seventh Fleet to JAGO. 
CDR Konstantine A. Konopisos, USNR, from NJS to 
Commander Sixth Fleet. 
LCDR Keith D. Lawrence, USN, Army JAG School to 
COMSERVLANT, Norfolk. 
LT Gary W. Leonhardt, USNR, from OJAG to AEW- 
BARRONPAC. 
LT James A. Malkus, USNR, from COMSERVLANT to 
COMPHIBPAC. 
CAPT Robert R. Marsh, USNR, from Commander Sixth 
Fleet to OJAG. 
LTJG Thomas P. McKeon, USNR, from NJS to NAV- 
BASE, Subic Bay. 
CDR William J. McMahon, USNR, from NAVSTA, Ke- 
flavik, Iceland to COMICEDEFOR. 
CAPT Louis L. Milano, USN, from COMNAVACTS, 
Italy to ComThree. 
CAPT Ashton C. Miller, Jr., USN, from JAGO to 
CINCUSNAVEUR. 
LT William W. Moore, USNR, from NAVSTA, Annapo- 
lis to NAVSTA, Gitmo. 
CDR Frank A. Nelson, USN, from NAS, Alameda, to 
NJS. 
CDR William R. Newsome, USN, from COMNAVBASE, 
Newport to OJAG. 
CAPT Benjamin W. Partridge, Jr., USNR, from COM- 
ICEDEFOR to Commander NAV BASE, Newport. 
CDR Donald J. Pepple, USN, from AFSC to ComFive. 
CDR William D. Pfeiffer, USN, from NJS to Naval 
War College. 

LT Roy J. Rawls, USN, from ComNine to COMSUB- 
RON 14, Holy Loch, Scotland. 

CDR Horace B. Robertson, Jr., USN, from ComFive to 
OJAG. 
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THE FRESH COMPLAINT RULE 


LT THOMAS J. HILLIGAN, USNR* 


I. GENERAL, THE testimony of a witness 
may never be corroborated by proof that the 
witness made the same statement of facts on 
another occasion when not under oath. Such 
statements are hearsay and are usually excluded 
as incompetent. However, one exception to the 
rule exists in cases of rape and other sexual 
offenses. In trials for such offenses, the 
courts—both civilian and military—are unani- 
mous in holding that, through the testimony of 
the prosecuting witness or some other witness, 
evidence may be introduced to show that the 
victim made complaint of the attack sometime 
after its commission. The purpose of receiving 
such evidence is solely to corroborate the testi- 
mony of the prosecuting witness—not as inde- 
pendent evidence of the offense charged. 

Historically, this rule—or doctrine as many 
writers refer to it—is probably a survival of 
the ancient requirement that in a rape case the 
injured woman must make hue and cry as a 
preliminary to bringing her suit.2, Regardless 
of its origins, however, the real foundation of 
the rule is based on the common experience of 
mankind. When an outrage of a sexual nature 
has been committed on a woman, her natural 
instincts prompt her to complain. A failure to 
speak out concerning the matter is inconsistent 
with the victim’s accusation in court and consti- 
tutes in effect a self-contradiction discrediting 
her testimony. A rule which allows evidence of 
a complaint permits the prosecution to forestall 
the natural assumptions which might arise in 
the jurors’ minds from such failure. It is note- 
worthy that such evidence may be introduced 
regardless of whether or not the defense has 
put the silence of the victim in issue.* 

In discussing the charge of rape, the Manual 
for Courts-Martial, United States, 1951, states: 
“it is an accusation easy to be made, hard to be 
proved, but harder to be defended by the party 
accused, though innocent.” * This statement is 


*Lieutenant Thomas J. Hilligan, USNR, is presently assigned as 
Appellate Defense Counsel in the Office of the Judge Advocate 
General, West Coast. He holds the B.A. degree from the Uni- 





versity of Notre Dame and the LL.B. degree from the University 
of Michigan. He is a member of the Wisconsin bar. 

1. Weems vy. State, 141 So. 215 (1932); People v. Marx, 125 N.E. 
719 (1920); People v. Morcumb, 82 P. 2d 714 (1938). 

2. 4 Wigmore, Evidence (3d ed., 1940), sec. 1134. 

3. Id. sec. 1135. 

4. MCM, 1951, Par. 199a. 
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equally applicable to other sexual offenses. 
Since the rule under consideration allows the 
testimony of the complaining witness to be cor- 
roborated, its effect is to aid the prosecution in 
proving its case. It is clear that certain safe- 
guards are necessary if the rights of the defend- 
ant, often hard-pressed by the accusation alone, 
are to be protected. 

The reasoning supporting the rule suggests 
some of its limitations. If the object of the doc- 
trine is to repel the supposed inconsistency be- 
tween the victim’s silence following the alleged 
offense and her testimony at trial, it is obvious 
that if there has been no testimony from the vic- 
tim there can be no inconsistency, and no need 
of corroboration. The doctrine’s first require- 
ment, therefore, is that the complainant must be 
a witness. The only exception to this require- 
ment appears in a few civilian cases in which the 
prosecuting witness cannot competently testify 
due to extreme youth or infirmity. In such sit- 
uations some tribunals have held that the ab- 
sence of the complainant from the witness stand 
does not exclude evidence of the complaint from 
other sources.® 

Some confusion has developed as a result of 
the failure to distinguish fresh complaints as 
such from statements made by the victim as 
part of the res gestae or as spontaneous ex- 
clamations. Although closely related and some- 
times overlapping, the rules governing admis- 
sion of such complaints and declarations are 
separate and distinct. When a complaint is 
made a part of a sexual assault itself, or is 
caused by the excitement and emotion generated 
by the event, evidence of that fact is admissible 
under both rules. But a statement made as part 
of the res gestae or as a spontaneous exclama- 
tion is not always in the form of a complaint. 
On the other hand, a statement may be made 
hours after an incident has ended and long after’ 
all emotions and excitement have ceased; yet 
if that statement was in the nature of a com- 
plaint evidence of it may be received.*® 

These distinctions are obvious but they are 
nonetheless important. For one thing, they de- 
termine whether or not the details of a given 
complaint are admissible. Clearly, if the com- 

5. Logsdon v. Commonwealth, 286 SW 1067 (1926). 


Meyers, 64 N.W. 697 (1895). 
6. MCM, 1951, Par. 142a, c. 





Contra, State v. 
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plaint is part of the res gestae or is a spontane- 
ous exclamation, the details contained therein 
are admissible even though hearsay.’ But if a 
complaint is just that, i.e. if there is no spon- 
taniety or excitement involved in its making, 
most jurisdictions hold that the standard excep- 
tions to the hearsay rule do not apply and the 
details contained in the complaint are not ad- 
missible.2 This exclusion, especially in rape 
cases, is based on the danger of allowing a de- 
signing female the opportunity of corroborating 
her testimony by statements to third persons, 
and the difficulty of disproving the facts con- 
tained therein by the accused.® For these rea- 
sons, it is evident that the circumstances sur- 
rounding the complaint, especially its timing, 
are factors which will determine in most cases 
whether or not proof of what was actually 
stated in the complaint will be allowed into 
evidence.*° 

A word of caution to trial counsel is neces- 
sary at this point. When it is clear that the 
complaint was not part of the res gestae nor a 
spontaneous exclamation, great care must be 
exercised to make sure that only the fact of the 
complaint, and not the details contained therein, 
be presented to the court for its consideration. 
Prejudicial error may be introduced by proving 
toomuch. The recommended practice on direct 
examination is merely to ask whether the victim 
made the complaint that an outrage had been 
perpetrated and to receive in answer only a sim- 
ple yes or no.* The defense must also be on 
guard lest some of the witnesses’ answers go 
beyond mere corroboration of the victim. 

The delay between the alleged commission of 
the offense and the time the complaint was made 
may have effect in other areas. Some civilian 
jurisdictions exclude evidence not only of the 
details of the complaint but also the complaint 
itself if made any considerable length of time 
after the commission of the offense.*? Other 
authorities hold that mere lapse of time will not 
exclude evidence of the complaint, but is a cir- 





7. State v. King, 122 A. 578 (1923); Kenney v. State, 79 S.W. 817 
(Tex. Crim. Rep.) (1903). 

8. Harris vy. United States, 269 F. 481, (1920), People v. Mayes, 6 P. 
691 (1885); Oleson v. State, 11 Neb. 276, 9 N.W. 38 (1881); 
State v. Harrison, 127 S.E. 55 (1925). 

9. People v. Gage, 28 N.W. 835 (1886). 

10. Use of the fresh complaint rule does not, however, bar admis- 
sion of details in every instance. A prosecuting witness whose 
testimony has been impeached may be rehabilitated by evidence 
of similar statements made as part of the complaint. Since the 
purpose is to show that the witness is telling the same story on 
the stand, the details of the complaint are thereby admissible. 
See Wigmore, Evidence (3d ed., 1940), § 1138 and notes there- 
under. 

11. Note 9, supra. 

12. Lyles v. United States, 20 App. D.C. 559 (1902); People v. 
O’Sullivan, 10 N.E. 880 (1887) ; State v. Griffin, 86 P. 951 (1906). 
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cumstance to be considered by the fact finders." ~ 


It is generally conceded that there are certain 
circumstances which will excuse delay in making 
a complaint. Examples of such circumstances 


are those in which the victim is in the physical © 


control of the attacker for a length of time, or 
when silence is induced by threats, or when the 
victim is among strangers to whom such con- 
fidences cannot be given. These situations are 


weighed by the jury in determining the validity 


of the complaint.* Also to be considered in 
this regard is the manner in which the complaint 
was made. Since the complaint must be shown 
to have been rendered voluntarily, it has been 
held that some statements made in answer to 
questions are not really complaints and there- 
fore not admissible.* Other courts have de- 
cided that the fact that the complaint came in 
response to questions does not of itself render 
it inadmissible, but is a circumstance to be 
weighed by the jury. The nature of the ques- 
tions themselves, the conditions under which 
they were asked, and the relationship of the 
victim and the person asking the questions must 
also be considered.** 


A SURVEY OF MILITARY LAW 


The Manual for Courts-Martial, 
States, 1951, provides: 


In prosecutions for sexual offenses, such as rape, 
carnal knowledge, sodomy, attempts to commit such 
offense, assault to commit rape or sodomy, and in- 
decent assaults, evidence that the alleged victim of 
such an offense made complaint thereof within a short 
time thereafter is admissible.” 


In many civilian jurisdictions, the admissi- 
bility of a fresh complaint is limited to rape 
cases, or at least to those offenses in which lack 
of consent to the act alleged is an element.*® 
Wharton states: 


The rule [allowing proof of fresh complaint], how- 
ever, does not extend to the crime of taking indecent 
liberties with a child, or to other offenses. The reason 


United 


for receiving such evidence is not present in cases | 


of assault, other than rape cases.” 

Wigmore contends that: 
Similarly, the fact of complaint should not be ad- 
missible on a charge of seduction, nor ordinarily on 


a charge of rape under age of consent, except for 
children; but should be admissible for other offenses 





13. State v. DeWolf, 20 Am. Dec. 90 (1830) ; Henderson v. State, 123 
N.W. 459 (1909). 

14, McIntosh v. Commonwealth, 58 S.W. 2d 584 (1933). 

15. State v. Impolito, 162 A. 526 (1932). 

16. Commonwealth v. Ellis, 67 N.E. 2d 234 (1946); Lewis v. State, 
184 So. 53 (1938) ; State v. Holm, 224 P2d 500 (1950). 

17. MCM, 1951, Par. 142c. 

18. Pepoon v. Commonwealth, 66 S.E. 2d 854 (1951). 

19. Wharton, Criminal Evidence (11th ed. 1912) § 437. 
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usually involving force.” 


The framers of the Manual, however, clearly 
did not accept such limitations, for they author- 
ized proof of fresh complaint “in prosecutions 
for sexual offenses” and included within that 
term the crimes of sodomy and carnal knowledge 
of which lack of consent is not an element. 
Furthermore, that the above quoted provision 


|. of the Manual had the force of law and therefore 
| applied the doctrine to all offenses mentioned 
' therein was the decision of the Court of Military 
| Appeals in United States v. Mantooth. 


As far as the facts surrounding the complaint 


’ are concerned, it has been held that there is no 
' requirement that the complaint be made to 
' someone in authority. Neither does the fact that 
_ the complaint under consideration was the sec- 
_ ond complaint resulting from the alleged attack 
| render it inadmissible.” 
' that the complaint be made in the presence of 


There is no necessity 


the accused.”* And, unless the complaint is also 
introduced as a spontaneous explanation, there 
need be no showing of grief, shock or lamenta- 
tion on the part of the complainant. 

The military requirements for admission of 
evidence of a complaint are generally the same 
as those of civil jurisdictions. The Manual 
states that evidence of fresh complaint is re- 
ceived solely for the purpose of corroborating 
the testimony of the victim. As pointed out 
above, where the victim doesn’t testify there is 
nothing to corroborate and therefore the rule 
does not apply. No military court has yet held, 
as have some civilian tribunals, that complaints 
from victims who through extreme youth or 
infirmity are unable to testify at trial are none- 
theless admissible. 

Regarding the admissibility of details, the 
Manual provides that evidence of the complaint 
is to be restricted merely to proof that the com- 
plaint was made.** The identity of the offender, 
however, may be included as part of this proof. 
This is more than some civilian jurisdictions 
permit. In addition, the Manual states that 
the details of the offense related in the complaint 
may only be received if the complaint is also 
admissible under the spontaneous exclamation 
exception to the hearsay rule. 

No rule has yet been provided on the question 
of how long a complaint may be delayed after an 
20. Note 3, supra. 

21. 6 USCMA 251, 19 CMR 377 (1955). 

22. United States v. Stell, 4 CMR 490 (1952). 

23. United States v. Copeland, 21 CMR 838 (1956). 
24. Note 22, supra. 

25. Note 17, supra. 


26. United States v. Mounts, 1 USCMA 114, 2 CMR 20 (1952). 
27. Note 17, supra. 
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offense has occurred. An Army Board of Re- 
view has stated: 


Although the time element is important, it is not in 
itself decisive on the question of spontaniety. No 
inflexible rule as to the length of interval between 
the act charged and the declaration can be laid down 
as established.” 


Though not ruled on by the Court of Military 
Appeals, other Board of Review decisions have 
held that complaints made three hours *® and 
five hours *° after the event are not thereby ren- 
dered inadmissible. The fact that the complaint 
was made at first opportunity is often given 
more weight than the time lapse.* 

What happens when the victim, having an op- 
portunity to complain of the alleged wrong, fails 
todo so? A failure to make a complaint is not 
direct proof of the innocence of the accused, but 
such evidence may tend to affect the credibility 
of the prosecuting witness. In civilian jurisdic- 
tions, the weight of authority supports the prac- 
tice of allowing the defense to produce evidence 
of lack of complaint in rape cases.** In sex cases 
other than rape, however, and especially those in 
which lack of consent is not an element, most 
courts have been reluctant to extend the doc- 
trine. Wigmore states: 


The failure to make complaint should not be admissi- 
ble on a charge under age of consent, unless where 
the complainant is a child of tender years; nor (unless 
in the same exceptional case) on a charge of sodomy; 
nor perhaps on a charge of taking indecent liberties.” 


Similarly, the Court of Military Appeals in 
United States v. Mantooth, supra, found no dif- 
ficulty in allowing evidence of lack of complaint 
to be admitted in evidence in cases involving a 
charge of rape. Extending this practice to other 
offenses was a different matter. The court 
pointed out: 


Yet there exists sorts of sexual offenses following 
which any variety of fresh complaint would be ex- 
traordinary—at least unexpected. Voluntary sodomy 
or adultery would, for example, scarcely evoke a com- 
plaint from one of the willing participants; nor would 
incest under some circumstances. Concerning the 
victim of a statutory rape—or carnal knowledge, the 
crime with which we are concerned—one court has 
commented incisively that “the natural bent of her 
mind thereafter would be to enable her immoral as- 
sociate to escape the consequences of his criminal 
act—to shield rather than to aid in punishing him.” 
Loose v. State [120 Wis 115, 97 NW 526]. Moreover, 

28. United States v. Paulding, 25 CMR 489 (1957). 

29. Note 22, supra. 

30. United States v. Gordon, 24 CMR 443 (1957). 

31. Note 23, supra. 

32. Mosley v. State, 1 So. 2d 593 (1941); State v. Haston, 166 P. 2d 


891 (1946); People v. Fremont, 117 P. 2d 891 (1941). 
33. Note 3, supra. 
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insofar as evidence of fresh complaint is admissible 
because it tends to establish a want of consent, it 
would seem to be superfluous in cases where an ab- 
sence of consent constitutes no element of the crime. 


In spite of these reservations the court felt that 
since the Manual failed to eliminate proof of 
fresh complaint from certain types of sexual of- 
fenses, there should likewise be no difference in 
the treatment of situations in which such com- 
plaint was absent. Proof of lack of complaint 
is therefore allowed in cases of sodomy and 
carnal knowledge, in which consent is not an 
element of the offense charged. On the other 
hand, the court has held that the prosecuting 
witness should be given an opportunity to ex- 
plain his or her failure to complain. Thus, in 
a case of alleged rape involving a victim who 
had failed to complain to a sentry who came 
upon the scene of the incident, the victim’s ex- 
planation that she was afraid that the sentry 
might be a friend of her attacker and would be 
of no assistance to her was accepted as reason- 
able.** 

To permit the defense to produce evidence 
that the alleged victim did not complain does not 
settle all problems in this area. In several cases 
the question has been raised whether instruc- 
tions on the effect of or absence of complaint are 
permitted or even required. In United States v. 
Mantooth, supra the accused was charged with 
carnal knowledge of a female under the age of 
consent. The evidence indicated that no force 
had been used and that the girl had probably 
willingly consented to the act. As might be ex- 
pected from a case of this type, there was no 
showing of any complaint or outcry from the 
girl. At the trial the defense requested instruc- 
tions on the fact that no complaint had been 
made. The request was refused by the law of- 
ficer. The Court of Military Appeals held that 
this refusal was not error under the facts of 
this case. The court went further by implying 
that even if force had been used on this under- 
aged female, an instruction on the effect of her 
failure to complain was not necessarily de- 
manded. The reasoning behind this decision 
was that in cases involving offenses in which 
consent is not an issue, the need to focus atten- 
tion on an absence of complaint is diminished, 
regardless of whether force was or was not used. 
By instructing on the presence or absence of 
such a complaint, the finders of fact might er- 
roneously be led to believe that the absence of 
the victim’s consent is a requirement of the of- 
fense. Also, in cases involving children there 
is often some reluctance to reveal that an attack 


has occurred. This may be due to the victim’s 
immaturity or to the fact that a child may be 
less resentful of the use of force from an older 
person than would an adult. The court con- 
cluded that in such situations the law officer 
might be justified in instructing on the victim’s 
failure to complain, but that his failure to do 
so, even on request, was not error. 

The recent case of United States v. Good- 
man ** again led the Court of Military Appeals 


to a consideration of the need for instructions | 


on the absence of complaint. In that case the 
accused was alleged to have committed separate 
acts of sodomy on two non-consenting victims. 


The victims, both of whom were asleep at the | 
time, claimed to have immediately resisted upon | 
being awakened by the accused’s acts. Neither | 
made prompt report of the incident, however. | 


Following the conclusion of evidence at the trial, 


defense counsel requested an instruction on the | 


effect of the prosecuting witnesses’ failure to 
complain. This request was refused by the law 
officer on the ground that evidence of lack of 
complaint was more properly a matter for argu- 
ment by counsel. The Court of Military Ap- 
peals, one member dissenting, held that prej- 
udicial error was thereby committed. The 
court considered the Mantooth case, but the ma- 
jority opinion limited the basis of that decision 
solely to the offense of carnal knowledge of a 
female below the age of consent. The Court 
conceded that the offenses of sodomy and carnal 
knowledge are similar in that neither require 
lack of consent as an element. However, the 


particular offense under consideration, involv- | 


ing as it did the use of force on adult victims, 
was more closely related to the crime of rape. 
The rationale behind the fresh complaint doc- 
trine, i.e. the natural tendency of the victim of 
rape to make an outcry concerning the attack 
could be applied equally well to this type of sod- 
omy case. In addition, the reasons that an un- 
deraged victim would not likely complain—set 
forth in Mantooth, supra—were not present in 
Goodman. The majority concluded that instruc- 
tions on the effect of lack of complaint were nec- 
essary if requested in the case of sodomy with- 
out consent. In his dissent, Judge Quinn held 
that the law officer did not err by refusing to 
give the requested instructions, stating that the 
effect of an absence of complaint was a matter 
more properly argued by counsel. 

The Mantooth and Goodman cases present an 
interesting contrast. In those cases the Court 


(Continued on page 277) 
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THE INJURY REPORT 


LTJG DONALD E. CAMPBELL, USNR* 


‘Ik FEELS GOOD to drive my old car again, 
Baker thought as he sped through the grow- 
ing dusk of a New Hampshire winter evening. 
His ship, an aging destroyer, had pulled into 
port only a few hours before. After a six month 
tour of duty in the Med he was very happy to 
be on his way home. A two week leave, presents 
for Mom and Dad, and stories to tell. If he 
drove through the night he could be home in 
time for bacon and eggs. 

Suddenly, however, just as he was rounding 
a sharp turn it happened. It all happened so 
fast. He saw lights, heard the screech of 
brakes—then nothing. .. . 

A moment later, or so he thought, a nurse was 
talking tohim. He wasina hospital. Bandages 
were on his arm and face. What had happened? 

The following day Captain Pearson, Baker’s 
commanding officer, received a message from 
Mercy Hospital stating that Baker had been in- 
jured in an automobile accident and was being 
transferred to a nearby naval hospital. The 
skipper was very concerned; Baker was a valu- 
able man. He knew, however, that as Baker’s 
commanding officer, he had some official reports 
to make. 

The JAG Manual requires that in every case 
of injury toa member of the naval service (other 
than by enemy action) resulting in physical in- 
ability to perform his duties for a period in ex- 
cess of twenty-four hours, or where payment of 
disability benefits may be claimed, the injury 
will be investigated and reported by a fact-find- 
ing body. 


THESE REPORTS ARE IMPORTANT 


These reports provide the basis upon which a 
conduct and line of duty status determination 
is made.2. These determinations are made un- 
der rules specifically prescribed for resolving 
whether the disease or injury of an individual 
was incurred while he was conducting himself 
properly in his role as a member of the naval 
service. Such determinations may have a pro- 





*Lieutenant (junior grade) Donald E. Campbell, USNR, is pres- 
ently assigned to the Investigations Division in the Office of the 
Judge Advocate General. He holds a B.S. degree from the Uni- 
versity of Maryland and the LL.B. degree from the University of 
Maryland School of Law. Lieutenant Campbell is a member of 
the Maryland bar, the U.S. Court of Military Appeals and holds 
membership in the American Bar Association. 

1. JAG Manual sec. 0801a. 

2. JAG Manual sec. 0806. 
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found effect upon the member and his depend- 
ents and may involve substantial expenditures 
by the United States. 

Conduct and line of duty determinations are 
made primarily for the purpose of providing 
the legal basis for administration by the Navy 
of Federal statutes affecting the rights, benefits, 
and obligations of members of the Navy, e.g., 
his term of service,* pay and allowances,’ and 
leave accrual.> In addition, the determinations 
and related data are made available to the 
Veterans Administration and other government 
agencies for consideration in determining the 
rights and benefits of individuals under statutes 
administered by those agencies. Accordingly, 
the importance of conducting a thorough and 
impartial investigation in accordance with the 
requirements of applicable regulations and the 
importance of timely reporting cannot be over- 
emphasized. An _ investigation should be 
promptly commenced. Undue delay in con- 
ducting it reduces the reliability of the infor- 
mation obtained and may make the compilation 
of a meaningful report impossible. 


THE COMMANDING OFFICER’S RESPONSIBILITIES 


Normally, the officer in command of the unit 
or activity concerned is primarily responsible 
for initiating an investigation into an incident 
resulting in injury to a member of his command.® 
Some commanding officers are under the im- 
pression that the naval hospital in which the 
injured man is hospitalized conducts the investi- 
gation. This is not true. The naval hospital 
never makes a conduct—line of duty investiga- 
tion except as to personnel assigned there for 
duty. Activities required to make investiga- 
tions under these regulations are often geo- 
graphically far removed from the scene of 
incidents for which they have investigative re- 
sponsibility. Typical situations are those in 
which personnel are injured at a place distant 
from the activity to which they are assigned or 
in which mobile activities are required to move 
from the locality of an incident prior to the 
opportunity to conduct an appropriate investi- 
gation. In such cases, officers in command may 


3. 10 USCA § 972, implemented by SECNAV INST 1626.4, para. 4; 
NAVCOMPT MANUAL, para. 044019. 
4. 37 USCA § 802; NAVCOMPT MANUAL, para. 044252. 


5. BUPERS Manual article C-6104; MARCORPERSMAN para 
9050b. 


6. JAG Manual sec. 0207. 
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refer the matter to another officer qualified to 
order the appropriate fact-finding body if the 
investigation can be more expeditiously accom- 
plished by this different activity. Normally, 
in such situations the Commandant of the Naval 
District in which the incident occurred, or 
comparable authority, should be requested 
to take responsibility for conducting the 
investigation.’ 

In most cases of injury the informal one- 
officer investigation is appropriate; any officer 
in command may order this investigation.’ The 
commanding officer may orally appoint an officer 
to be the investigating officer; no written con- 
firmation is required although the commanding 
officer may make the appointment or confirma- 
tion in writing if he desires.° 


DUTIES OF THE INVESTIGATING OFFICER 


In the example at the beginning of this article, 
it is the task of the investigating officer to deter- 
mine “what happened.” From the facts stated 
it is possible that Baker fell asleep at the wheel 
while driving; if so, use of the injury report is 
precluded. Or, a deer might have darted onto 
the highway in front of Baker’s vehicle, causing 
Baker to lose control of his car. In this case, 
an injury report would be appropriate. 

The basic task of the investigating officer is 
to ascertain the facts concerning the matter un- 
der investigation and to report those facts to the 
officer who ordered the investigation. In the 
one-officer informal investigation the method of 
proceeding is discretionary with the investigat- 
ing officer, but he should use the method which 
will best elicit the facts. 

Witnesses are the source of statements which 
form the bulk of evidence in most investigations. 
The investigating officer should not accept as 
complete any statement from a witness which 
does not clearly and adequately explain the cir- 
cumstances surrounding the incident as known 
to that witness. The investigating officer should 
fully question the witness so as to develop a clear 
picture of the incident and the facts leading up 
to it or having any direct bearing onit. In other 
words, the investigating officer must obtain from 
the witness all the information that he knows 
concerning the subject under investigation.’° 
The investigating officer should obtain written 
statements from all the witnesses, but if this 
is not practicable, then he may obtain their ver- 





7. JAG Manual sec. 0207. 
8. JAG Manual sec. 0206b. 
9. JAG Manual sec. 0208a(2). 
10. Evidence in an Informal Investigation, Allen, Vol. XVII, No. 6, 
JAG Journal, 132, August 1963. 
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sion of the incident by depositions, affidavits, | 


letters, or telephone calls. 

In any matter in which the police have con- 
ducted any type of investigation, the investigat- 
ing officer should try to secure a copy of the 


the investigation. 
ing injury incurred in a motor vehicle accident, 
the investigating officer will often find that the 
police report is the most helpful source of infor- 
mation. This is not to say that the police re- 
port will supply all the information concerning 
the accident that is necessary, but it will usually 
supply the information that will give the investi- 
gating officer notice of the different channels 
he must pursue in order to conduct a thorough 
investigation. For instance, if a police investi- 
gation of an automobile accident concludes that 
the accident resulted from the driver falling 
asleep at the wheel, the investigating officer 
must obtain additional information to determine 
if the driver experienced premonitory symptoms 
of falling asleep. If the driver experienced such 
premonitory symptoms, use of the injury report 
form is precluded by the possibility of a finding 
of misconduct. Also, if there is evidence in 
the police report, or from any other source, that 
the driver had been drinking, the investigating 
officer must determine if the driver’s ability to 
drive was impaired. This can be accomplished 
by interviewing persons who observed the driver 
prior to the accident, as well as the police officer 
and doctors who observed him after the acci- 
dent. If a blood alcohol test was conducted the 
report of the results should be enclosed as evi- 
dence. Such evidence is very persuasive. 

In all cases of injury it is important that the 
report contain a finding as to the number of days 
lost." The injury report form contains a block 
in which to place the number of days lost (or 
date returned to duty). Nevertheless, reports 
of investigations frequently fail to contain an 
affirmative finding in this regard. Indeed, it is 
often impossible to infer the fact from the evi- 
dence in the record. Medical records which re- 
flect the extent of injury and the prognosis are 
a necessary enclosure to an injury report. This 
information supplies the necessary evidence to 
document the time lost by the injured person as 
well as the diagnosis and prognosis that must 
be entered in item 7 of the injury report form. 

Other information such as photographs, dia- 
grams, copies of leave papers, and copies of per- 
tinent service record entries that might be 





11. Effects of Time Lost, Garraty, Vol. XV, No. 7, JAG Journal, 123, 
September 1961. 
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helpful in reviewing the investigation as well 


The investigating officer need only collect suf- 


‘ ficient information so that he and subsequent 


reviewing authorities can clearly determine the 
circumstances surrounding the incident; in 
many cases, that can be accomplished by obtain- 
ing a simple statement from the injured person. 
If the circumstances surrounding an injury re- 
quire the investigating officer to seek a number 
of sources of information to establish that no 
misconduct was involved, an investigative report 
as outlined in section 0610 of the JAG Manual 
should be used. 


| REPORTING THE FINDINGS OF THE INVESTIGATION 


The bulk of fact finding bodies are informal 


' one-officer investigations, which utilize the in- 
_ jury report form (NAVJAG—486 (rev. 8-61) ) 
/ to report the results of the investigation.?2 
| The use of the injury report form relieves the 
_ investigating officer of the laborious and time 
'consuming job of preparing a preliminary 
' statement, findings of fact, opinions, and recom- 
/ mendations as required for an investigative 


report. 

Section 0702 of the JAG Manual provides that 
in all instances in which injury to naval person- 
nel is the only subject of investigation, and the 
case is not of the type listed in section 0703," the 
injury report may be employed.* If an injury 
report is not authorized, a more detailed report, 
meeting the requirements of the type of fact- 
finding body convened, must be submitted.’ 
See Chapters II-VI of the JAG Manual for 
guidance as to the type of investigation required. 

After the investigating officer has collected 
sufficient information to clearly establish the 
circumstances surrounding the incident under 
investigation, he should examine section 0703 of 





12, JAG Manual sec. 0701. 

13. JAG Manual sec. 0703 provides: “The injury report form may 
not be used in the following instances: (1) To report death of 
persons in the naval service. (2) Where a finding of ‘not in 
line of duty’ might possibly result. Sec. 0807. (3) Where a 
finding of ‘misconduct’ might possibly result. Sec. 0808. (4) 
Where there is an adverse reflection on the conduct or perform- 
ance of personnel in the naval service. (5) Where members of 
the naval and Marine Corps Reserve are injured or killed en 
route to or from a period of active duty, training duty, or an 
inactive duty training (drill) period. (6) Where matters other 
than injury to persons in the naval service, such as claims for 
or against the Government, are involved. (7) Where there is any 
question of the mental responsibility or mental capacity of the 
injured party. Sec. 0810 and MCM 1951 para. 120. (8) When- 


ever the convening or higher authority determines that the best 
interests of the naval service or the individual would be served 
by a more complete report.” 
14. The Injury Report, O’Connor, Vol. XVI, No. 3 JAG Journal, 34, 
; March-April 1962. 
15. JAG Manual sgec. 0810b. 
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the Manual of the Judge Advocate General to 
determine if the injury report form may be used. 
If he determines that it may, he then makes a 
narrative report of the circumstances surround- 
ing the incident in item 15 of the form. The 
narrative is limited by the evidence obtained 
and attached as enclosures to the injury re- 
port. The documentation of the evidence should 
reflect every fact and circumstance considered 
by the investigating officer in rendering his 
report and summarizing the circumstances sur- 
rounding the incident. 

Section 0703 of the Manual of the Judge Ad- 
vocate General clearly sets out those situations 
in which the injury report shall not be used. 
The most troublesome instance for investigating 
officers is “where a finding of ‘misconduct’ might 
possibly result.” 7? This does not refer to a 
statistical probability of a finding of miscon- 
duct. It refers to the evidence that has been 
compiled ; that is, is there any evidence whatso- 
ever which, combined with other evidence, in- 
dicates a finding of misconduct is appropriate. 
If there is such evidence the injury report shall 
not be used. If the investigating officer is un- 
certain whether or not the evidence might pos- 
sibly result in a finding of misconduct, he should 
consult a law specialist and discuss the circum- 
stances with him. 

The injury report form should be used in 
those cases where injury results from sunburn, 
participation in sports, or field and training ex- 
ercises. In these cases the investigating officer 
is required to do very little investigative work 
to enable him clearly to determine the circum- 
stances surrounding the injury. However, in 
cases such as automobile accidents, much more 
investigative work is required of the investigat- 
ing officer in order to enable him clearly to 
determine the circumstances surrounding the 
incident. 

A finding of misconduct is a possibility in each 
of the following types of cases, and the injury 
report form should not be used if any of the 
following is a factor in the investigation: 

. quick draw or any gunshot wound 

. driving while under the influence of alcohol 
. falling asleep while driving 

. fighting or brawling 

. falling while under the influence of alcohol 


This is not an exhaustive listing of the in- 


stances in which a finding of misconduct is a 
possibility ; it is intended only as a guide. 


anf 
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CONFLICT OF INTERESTS—initiation of contacts with procurement 
and budget personnel; prima facie violation of Civil Selling 
Statute 


@® The Comptroller General’s decision B-152160 of 
October 24, 1963 drew a little tighter the ring of opin- 
ions defining the limits of the civil selling statute, 5 
USC 59c, as amended, which generally prohibits a retired 
Regular officer, for a period of three years following 
his retirement, from selling any tangible product to 
any agency of the Department of Defense and other 
specified Government departments, upon penalty of loss 
of retired pay while so engaged during the three-year 
period. The statute specifically forbids “selling, con- 
tracting for sale or negotiating for sale”, and activities 
which fall within that phrase were amplified by Depart- 
ment of Defense Directive 5500.7 to include, inter alia, 
“liaison activity with a view toward the ultimate con- 
summation of a sale even though the actual contract 
therefor is subsequently negotiated by another person.” 
In his opinion B-144947 of March 15, 1961, the Comp- 
troller General determined that “liaison activity” could 
include simply making contacts within the Government 
for the purpose of determining military requirements for 
products an employer might desire to manufacture, and 
that however indirect the contacts and any eventual 
sale might be, such activity was of the sort the conflict 
of interest regulations were intended to halt. 

The retired officer in this case was employed as Plan- 
ning and Evaluation Manager with a company selling 
to Department of Defense agencies, whose duties were 
to initiate contacts with personnel in command, procure- 
ment, budget, development planning and operations posi- 
tions for the purpose of “discussing general trends in 
the military environment”. Through these contacts the 
officer was to keep apprised of procurement procedures, 
policy changes, offices responsible for various programs, 
and the effect of the Department of Defense budget on 
military programs and requirements. At the time the 
case came to the attention of the Comptroller General 
the officer had apparently already been acting in this 
capacity for the company. 

Following the rule enunciated in his opinion B-149705 
of November 8, 1962 the Comptroller stated that for 
the conflict of interest laws to be completely effective 
employment of a retired officer in a position which in- 
volves making Government contacts apparently intended 
to facilitate an eventual sale must be viewed from the 
outset as falling within the scope of the civil selling 
statute and the portion of Department of Defense Di- 
rective 5500.7 quoted above. In most cases, he held, 
employment to make pre-contract contacts must be taken 
to constitute a prima facie case of improper selling. The 
effect of this approach is to lay down a rule of evidence 
for such cases which places a burden on the retired 
officer to rebut the presumption of impropriety by dem- 
onstrating “clearly and adequately” that the contacts 
he is employed to make are for some other, non-selling 
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purpose. The Comptroller General held that in this 
case the evidence did not show that the officer’s contacts 


with procurement and budget personnel were made for | 
any but the prohibited purpose of ultimately consum. | 
mating a sale for his company, and ruled that thereby | 


he was not entitled to retired pay for the remainder of 
the three-year waiting period. 
B-152160 of 24 October 1963.) 


INDEBTEDNESS TO GOVERNMENT: Set-Off against final pay im- 
proper when member is indebted to nonappropriated fund 
activity 


@ A Marine private, convicted by special court- 
martial on January 9, 1963 of participating in the theft 
of 23 bottles of liquor from a commissioned officers’ mess, 
was sentenced to a bad conduct discharge, and was fur- 
ther adjudged to be indebted to the Government in the 


authority to represent his proportionate share of the 
total financial loss to the mess. This amount was set- 


0137, Manual of the Judge Advocate General of the 
Navy, which provides that when the United States has 
suffered a loss of money or property as the result of cer- 
tain court-martial offenses for which a member has been 
convicted, the amount of loss may be deducted from that 
member’s final pay and allowances at the time of his 
discharge. The Judge Advocate General of the Navy 
ruled that for purposes of this section indebtedness to 
a nonappropriated fund activity such as an officer’s mess 
was the equivalent of indebtedness to the United States, 
and that the set-off was therefore proper (JAG: 331.1: 
bmce of 22 May 1963). In reaching this conclusion the 


Judge Advocate General relied on a bevy of federal court F 


decisions, including Standard Oil v. Johnson, 316 U.S. 
481 (1942), to the effect that nonappropriated fund ac- 
tivities are instrumentalities of the Federal Government, 
as well as two opinions of the Judge Advocate General 
of the Army which held that indebtedness to a non- 
appropriated fund activity is to be regarded as being 
equivalent to indebtedness to the United States for pur- 
poses of set-off against final pay (OpJAGA 1952/4354, 
May 27, 1952, 2 Dig.Ops., Pay, 101.9; OpJAGA 1953/ 
5314, September 1, 1954, 5 Dig.Ops., Pay, 101.9). 

The Comptroller General in his decision B-151979 of 
November 6, 1963, repeated the now ubiquitous maxim 
that for some purposes a nonappropriated fund activity 
may be deemed an instrumentality of the Government 
and for other purposes it may not, this case being one 
of those when it may not. The Comptroller conceded 
that an old line of decisions had once permitted set-off 
in cases such as this, but stated that his more recent 
decisions have followed the holdings of the Court of 
Claims in the Kenny and Taggart cases to the effect that 
money which is the property of a nonappropriated fund 
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Most COMMANDING OFFICERS are fre- 
quently confronted with problems involving 
‘alcoholic beverages and minor servicemen 
| oftheir commands. It appears that these prob- 
| lems will not abate as long as the Armed Forces 
' continue to’ be manned to a large extent by 
' teenage draftees and enlistees. 
In a port city like San Diego the following 
_ incident might be repeated several times a day 
at different commands. The city police on a 
| routine check of the Friendly Bar discover Sea- 
' man Brash, obviously a novice drinker, to be 
among the customers. A check of identifica- 
tion shows Brash to be nineteen years old. He 
is apprehended, taken downtown and then 
turned over to Shore Patrol Headquarters. 
Shore Patrol in turn returns him under custody 
to his ship with a formal report slip alleging 
consumption of alcoholic beverages as a minor 
in violation of California law. The report also 
directs the commanding officer to advise the 
Senior Officer Present of what disciplinary ac- 
tion, if any, is taken in the case. What dis- 
ciplinary action is legally possible in this case? 
Probably none. If it could be shown that Brash 
used a false identification card in the bar to 
prove his age or if he were drunk or disorderly, 
these offenses could be punished under Article 
134 of the Uniform Code of Military Justice. 
But merely drinking as a minor off-station in 
violation of State law is not considered to be 
conduct of a nature to bring discredit upon the 
Armed Forces or conduct prejudicial to good 
order and discipline in the service, and, con- 
sequently, this is not punishable under the Code. 
The commanding officer seems to be left in this 
situation merely with the opportunity to give 
Brash a stern lecture and perhaps keep a tighter 
control on his liberty hours in the future. His 
report to SOP and the Senior Shore Patrol Offi- 
cer of action taken will probably be along these 
lines. 


ecm 





*Lieutenant Commander David J. Keeney, USN, is presently serv- 
ing as legal officer, Naval Air Station, Patuxent River, Maryland. 
He holds the B.S. degree from Holy Cross College and the LL.B. 
degree from Georgetown University Law School. LCDR Keeney 
is a member of the District of Columbia and Ohio bars. 

1, United States v. Grose, 26 CMR 740 (1958). 
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_ COMMAND PROBLEMS WITH DRINKING 
| BY MINORS 


LCDR DAVID J. KEENEY, USN* 


Having a large number of minors in his crew, 
the commanding officer is naturally concerned 
about their involvement with alcohol. He fears 
that when alcohol is combined with their im- 
maturity, the results may include injury or 
death on the highway, arrests for disorderly 
conduct, and falling prey to confidence schemes 
and immoral situations while on liberty. Inthe 
interests of his men and his command, could 
the commanding officer issue an order prohibit- 
ing his minor sailors from drinking alcoholic 
beverages while ashore? Such orders of com- 
manding officers of operational units, naval 
stations and naval air stations enjoining all 
minors of a command not to drink when outside 
the physical limits of the command have gen- 
erally been held to be illegal. A West Coast 
Navy Board of Review said that such an order 
by Commanding Officer, Naval Air Station, 
Miramar, California, was so general and sweep- 
ing “as to constitute an unwarranted attempt to 
control conduct outside the geographical limita- 
tions of the naval station areas under the com- 
mand control of the Navy, and would make an 
offense of inherently innocent acts, which re- 
late neither to a military duty nor are directly 
connected with the maintenance of good order 
and discipline in the services”.2 A later case 
regarding a similar order by Commanding Of- 
ficer, Naval Air Station, Agana, Guam, resulted 
in a similar Board of Review decision. By let- 
ter the Judge Advocate General of the Navy 
gave advice in the same vein regarding the 
legality of an order proposed to be issued by the 
commanding officer of a squadron based at 
Naval Air Station, Patuxent River, Maryland.* 
However, the Judge Advocate General of the 
Navy by letter in 1961, advised COMDESLANT 
that “no categorical answer” can be given to 
the question “of the lawfulness of orders to 
military personnel who are minors directing 
them not to consume intoxicating beverages on 
liberty”. The Judge Advocate General went on 
to say “In general, it may be said that orders not 
directly related to a military duty are lawful if, 


2. United States v. Cox, WC, NCM 59 01392 (unpublished). 

3. United States v. Digilio, WC, NCM 62 00028 (unpublished). 

4. JAG lItr, JAG:131.5:ems, 25 Nov. 1958; JAG Journal, p. 18 (May 
1959). 
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under the circumstances existing at the time, 
compliance therewith will serve to maintain or 
improve the safety, discipline, morale or welfare 
of persons in the naval service, to maintain or 
improve the efficiency of the Armed Forces, or 
to fulfill a recognized military function or mis- 
sion. Thus, if the local circumstances were 
such that continued drinking by personnel who 
are minors could be shown to adversely affect, 
for example, the discipline or morale of a par- 
ticular command, an order prohibiting such 
drinking would not be unlawful’. Based on 
these views of the Judge Advocate General it 
would appear that various types of lawful orders 
could be issued by commanding officers provided 
they related to particular rather than general 
considerations and circumstances. For exam- 
ple, an order forbidding all minors to drink 
intoxicating beverages on the day prior to the 
ship’s commencement of an operational readi- 
ness inspection might be lawful since the order 
could be considered designed to “maintain or 
improve efficiency”. By contrast it might be 
noted that an order to a single individual, adult 
or minor, who has abused the use of intoxicants 
in the past, not to use them on future leave or 
liberty, even though issued “for his own good” 
would probably be legally objectionable because 
too broadly restrictive of private rights.*® 

When the commanding officer of a station, ship 
or squadron issues orders relating to the drink- 
ing of intoxicants during liberty or leave, it is 
apparent that such orders attempt to regulate 
conduct beyond the physical limits of the com- 
mand. What about such an order issued by an 
area commander or the commandant of a naval 
district to apply within the geographical limits 
of his area or district? As tothe legality of such 
orders there appears to be conflicting authority. 
One case involved a general order issued by 
Commandant, Ninth Naval District, forbidding 
personnel under the age of twenty-one to pur- 
chase and/or consume alcoholic beverages when 
such purchase or consumption would be con- 
trary to the state law. In its decision of May 28, 
1962, a Board of Review upheld the legality of 
the order but held that the order did not apply 
to the particular accused in the case.” In a sup- 
plementary decision on July 9, 1962, the same 
Board, on a Government motion for reconsidera- 
tion, withdrew its previous action and held that 
the accused had in fact violated the order and 
sustained the conviction of this violation. One 
Board member dissented and stated in his opin- 
5. JAG Itr, JAG:322.1:eyd, ser. 677, 6 Feb. 1961. 


6. United States vy. Wilson, 12 USCMA 165, 30 CMR 165 (1961). 
7. United States vy. Smith, NCM 62 0585 (unpublished). 
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ion that “the relationship between drinking a P) issue 
glass of beer (or a few scotch and sodas for that F stall: 
» inste 
icant 
Sof C 


matter) while on leave or liberty, is too remote 
to the morale, discipline and usefulness of the 
military service to lend it validity and legality”. 
(The legality of this order by Commandant 
Ninth Naval District, had been previously sus- 
tained by the same Board of Review in another 
case decided February 21, 1962.*) 

In the Eleventh Naval District, there appears 
to be in effect a view contrary to that prevailing 
in the Ninth. Commandant, Eleventh Naval 
District, issued an instruction including a pro- 
vision making it unlawful for persons under 
the jurisdiction of that command, under the age 
of 21, to possess, purchase or consume alcoholic 
beverages in the State of California.® The 
legality of this regulation was tested in a special 
court-martial case which had been convened by 
Commanding Officer, U.S. Naval Hospital, San 
Diego. A Navy West Coast Board of Review in 
a decision of October 5, 1960, dismissed the spec- 
ification relating to violation of the regulation 
on the grounds that the order did not relate to 
any “military necessity” and, consequently, it 
was not enforceable under the Code.” It is in- 
teresting to note a seemingly contrary view con- 
tained in a letter to Commandant, Twelfth 
Naval District, dated January 9, 1953, from the 
Judge Advocate General in which it was said 
that the Commandant could “promulgate gen- 
eral orders” making the consumption and pur- 
chase of alcoholic beverages by minors a mili- 
tary offense. 

Whatever views station commanders may 
have regarding their authority, or lack of it, 
to deal with off-station drinking problems, there 
does not appear to be a need for similar concern 
for regulatory power aboard naval stations. 
Navy Regulations ** provide for regulation of 
alcoholic beverages aboard naval stations in ac- 
cordance with instructions issued by the Secre- 
tary of the Navy. The Secretary has exercised 
this authority in General Order 15 which in- 
cludes a diréctive to commanding officers to is- 
sue detailed control instructions which “shall 
include a prohibition of sales to minors and 
shall in this and other respects be in conformity 
with applicable local laws”. 

Counterpart regulations on the same matter 

8. United States v. McNicol, NCM 62 0133 (unpublished). 


9. The legal age for consumption of alcoholic beverages in Cali- 
fornia is 21. 

10. United States v. Sively, WC NCM 60 01076 (unpublished). In 
view of this decision the Commandant, Eleventh Naval District, 
amended the instruction by deleting the portion declared illegal 
by the Board of Review. 

11. JAG Itr., JAG:1:2:ACJ:vs, Jan. 9, 1953. 

12. Navy Regulations, art. 1269.2 (1948). 
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' beer and ale. 
- the Navy has held that the word “minors” as 
used in General Order 15 means a person who 


issued by the Air Force and Army to their in- 


stallation commanders specify “21 years of age” 
_ instead of “minors”.** This difference is signif- 
 jeant in those jurisdictions such as the District 
' of Columbia and New York where persons over 


the age of 18 are permitted by local law to drink 
The Judge Advocate General of 


has not reached the age at which he may law- 
fully possess or be sold or given alcoholic bev- 


 erages under the applicable local laws.* There- 


fore, an 18 year old serviceman may be sold beer 
in a Navy EM Club located within the District 
of Columbia. Prior to 1948 when General Order 
15 was first issued, there does not appear to 
have been any general prohibition in effect 
against minors drinking at clubs and messes 


ashore. Atleast the predecessor order, General 


Order 59 of May 18, 1935, contained no language 
making particular reference to minors. Al- 
though by General Order 15 the Navy has made 


' provision for the permissible age for on-station 


drinking to be flexible so as to be able to con- 
form with local law, the same is not true of 
certain other areas of the law relating to intox- 
icants. Though Article 1269 * as promulgated 
in 1948, prohibited alcoholic liquors for bever- 
age purposes within naval stations located in 
‘dry’ states or territories, the language effecting 
this restriction has now been eliminated. While 
General Order 15 requires that a commanding 
officer’s instructions “on alcoholic beverages” 
be in conformity with applicable local laws, 
waivers of this restriction have been given by 
the Secretary of the Navy in individual cases. 
The Judge Advocate General has stated that 
there is “no legal objection to the introduction 
of alcoholic beverages at Naval Activities, even 
in... ‘dry states’ ”’.1¢ 

Despite the general prohibition against sales 
to minors contained in General Order 15, some 
commanding officers at naval installations have 
shown a desire to serve beer to minors aboard 
the station, apparently on the theory that, as 
between drinking ashore and drinking aboard, 
the latter is the lesser of two evils. It would 
seem probable that if a minor drank in the care- 
fully controlled conditions of an Enlisted Men’s 
club ashore he would run less risk of becoming 
involved in disciplinary problems with civil or 
military authorities and would be safer from 
traffic hazards. At one time the Commanding 
Officer of the U.S. Naval Propellant Plant made 





13. AR 210-65, 30 June 1955; AFR 34-57, 15 Feb. 1961. 

14. OP JAGN 1955/289, 20 May 1955, 5 DigOps (Posts, etc.) § 11.7. 
15. Note 12, supra. 

16. JAG ltr., ser. 8639, 7 Nov. 1962. 


a formal inquiry to the Judge Advocate General 
about his authority to allow minors to drink 3.2 
alcoholic content beer aboard the station. The 
Commanding Officer was of the opinion the in- 
stallation’s status, being under exclusive Fed- 
eral jurisdiction, rendered the law of the 
surrounding State of Maryland inapplicable. 
The Judge Advocate General replied to the effect 
that the requirement of General Order 15 of fol- 
lowing local laws in this matter was not affected 
by an installation’s jurisdictional status.’ 

To summarize, the following generalizations 
may be made about the commanding officer’s 
power to prevent minors from drinking off- 
station: He cannot lawfully issue orders to 
minors of his command not to drink off-station 
while on leave or liberty; he cannot punish 
minors for drinking in violation of state law; 
in certain naval districts he may be able to 
legally punish minors who drink in violation of 
a district commandant’s order forbidding drink- 
ing by minors, but in other naval districts this 
authority is not recognized. He can always 
punish the drinking minor who becomes drunk 
and/or disorderly or uses a false pass or identi- 
fication card to obtain alcoholic beverages. 
With regard to on-station drinking, the station 
commander must issue orders which include pro- 
hibition of sales to persons under the ages of 21 
or 18, depending on the local law. 

The inability to punish minors for off-station 
drinking presents the commanding officer with 
several problems. Residents of nearby civilian 
communities have traditionally expected mili- 
tary commanders to prevent their servicemen 
from committing misdemeanors and felonies 
under local law and to punish those who do vio- 
late these civil laws. The command image and 
community relations are harmed when the civil- 
ian community learns of the inaction of the 
military commander on this matter. Also, the 
servicemen who learn that violation of local law 
in this matter results in no disciplinary action by 
the military commander, tend to downgrade 
their respect for the local law in general. 
enforcement officers of the civilian community, 
knowing that if any preventive action is to be 
taken it will have to be by themselves, take and 
hold more servicemen in custody in local jails. 

Courts, boards and other authorities who have 
been required to rule on the legality of various 
forms of action by the commanding officers to 
punish minors for off-station drinking have 
usually held that the commanding officer is with- 
out such power on the principles that the matter 


17. JAG:131.1:PHH:pt, ser. 2807, 16 May 1960, JAG JOURNAL 
XIV, No. 3, p. 61 (Oct. 1960). 
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is not substantially related to the maintenance 
of good order and discipline in the service and 
it is not service discrediting. The very attempts 
by area commanders and unit commanding of- 
ficers to take disciplinary action in these matters 
would certainly indicate that, in their judg- 
ments, good order and discipline or service dis- 
credit, or both of these factors, are involved. 
Unless executive action affecting the entire 
naval service is taken in the matter, area and 
unit commanders may be expected to continue 
issuing orders of doubtful legality relating to 
drinking by minors. Courts-martial prosecu- 
tions and non-judicial punishments may also be 
expected to be based on questionable specifica- 
tions relating to commanders’ orders and viola- 
tions of local law. 

To help apprise area and unit commanders of 
the extent of their authority to regulate drink- 
ing by minor servicemen, General Order 15 
might be amended to include provisions as to 
what extent, if any, such commanders may issue 
orders prohibiting off-station drinking by mi- 
nors or punish minors for off-station drinking 
in violation of local law. Also, paragraph 5 of 
the Order, containing the requirement of pro- 
hibition of sales to minors aboard station, might 
be amended to expressly state what affect a 
station’s status of being under exclusive Federal 
jurisdiction has on this requirement. If De- 
partmental authorities considered that com- 
manders do not have authority and could not 
be given authority by executive means to punish 
minors for off-station drinking, but it was also 
determined that such authority should exist for 
the maintenance of good order and discipline or 
to avoid service discrediting conduct, an amend- 
ment to the Uniform Code of Military Justice 
could be sought to effect this. 

Whatever rules are applied to the questions 
stemming from minors drinking, they should be 
as clear and as uniform as possible. In this 
way the interests of orderly administration of 
discipline will be better served; young service- 
men will have a greater respect for laws and 
regulations; and misunderstandings in adjoin- 
ing civilian communities about the extent of the 
service commander’s authority to punish viola- 
tions by minors of local law will be reduced. 


INJURY REPORT (Continued from page 271) 


FORWARDING THE INJURY REPORT *’ 


Once the investigating officer has completed 
his investigation and has reported the circum- 
stances by use of the injury report form, he 
should sign and submit the report to the con- 





vening authority.** The convening authority 
may approve and forward the report, return it 
for further investigation, or order another type 
of investigation.* If the convening authority 
approves the report and is not also a general 
court-martial authority, the report must be for. 
warded to the officer exercising general court. 
martial authority over the injured person, 
This routing of the report permits corrective 
action to be ordered as well as informing the 
superior in the chain of command of the circum. 
stances of the injury. The broader perspective 
afforded by the superior’s position may reveal a 
need for general action not apparent from a 
consideration of the particular incident by itself. 


SUMMARY 


The injury report is utilized as a basis for 
determining conduct and line of duty status and 
is also employed in physical disability proceed- 
ings in determining entitlement to benefits, 
The injury report should therefore be sufi- 
ciently complete in all respects in order that it 
may be used as a basis for necessary administra- 
tive action. 

Normally, the commander of the unit or ac- 
tivity concerned is responsible for initiating an 
investigation into an incident resulting in injury 
to a member of his command. The investiga- 
tion should be promptly commenced. 

The method of proceeding with the investiga- 
tion is discretionary with the investigating 
officer, but he should use the method which will 
best elicit the facts. He must collect sufficient 
information to clearly determine the cir- 
cumstances surrounding the incident under 
investigation. 

The injury report is intended for use only in 
those cases in which there is no possibility of 
a finding of misconduct. This means that the 
injury report should be reserved for use only in 
those cases in which the circumstances sur- 


rounding the injury are uncomplicated, and in § 


which the injured member was conducting him- 
self properly as a member of the Navy. If the 
investigating officer finds that he must gather 
evidence from many sources in order to deter- 
mine, in his judgment, the exact circumstances 
of the injury, in all likelihood this is not a proper 
case in which to utilize the injury report form. 
The injury report form provides for signature 
by the investigating officer and the commanding 
officer or one authorized to sign by his direction. 
It then must be submitted to the Judge Advocate 
General via the officer exercising general court- 
martial authority over the injured person. 





17. Some Suggestions for Improving the Investigative Report, Jame, 
Vol. XVII, No. 6 JAG Journal, 127, August 1963. 
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18. JAG Manual sec. 0706a. 
19. JAG Manual sec. 0706b. 
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FRESH COMPLAINT (Continued from page 268) 


of Military Appeals arrived at different conclu- 
sions, despite the fact that both cases involved 
sexual offenses not requiring proof of lack of 
consent. Nor does the use of force or its ab- 
sence seem determinative. The Mantooth de- 
‘cision contains dicta to the effect that, in that 
case at least, even if force had been used, in- 
structions on lack of complaint would not have 
been required. On the other hand, one basis 
for the Goodman ruling requiring instructions 
was the use of force on a non-consenting victim. 
It must be concluded that in the future the court 
will examine the facts of each case to determine 
if, under those facts, an outcry from the victim 
would normally be anticipated. If so, and if a 
complaint in fact was not made, it is probable 
that the court will require instructions. Con- 
versely, in situations where a complaint would 
be surprising, or at least unlikely, no instruc- 
tions would be demanded. 
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CONCLUSION 











In summary, the rule allowing evidence of 
fresh complaint, and the various limitations to 
that rule, are well defined in military law. As 
seen above, putting these concepts into practice 
isanother matter. And, although the rule orig- 
inally came into being as a device which would 
enable the prosecution to support the testimony 
of one of its witnesses, it has been pointed out 
that the defense may also take advantage of the 
doctrine to discredit that witness when there is 
an absence of a complaint. Counsel for both 
sides should be alert to the opportunities which 
may present themselves in this area: fresh 
complaint is a double-edged sword. 
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COMPTROLLER GENERAL 
(Continued from page 272) 







activity is not the property of the Government (Kenny v. 
United States, 62 Ct. Cls. 328; Taggart v. United States, 
11 Ct. Cls. 322). The Army cases cited above must be 
distinguished, he said, because the Army equivalent of 
Section 0137 provides that debts may be collected from 
fnal pay if they are owing to the “United States or any 
of its instrumentalities”, and the term “instrumentali- 
ties’ had been defined in the Army Regulations to in- 
dude nonappropriated fund activities. Absent similar 
specific authority in the Navy for the collection of in- 
debtedness owed a nonappropriated fund activity, the 
Comptroller General concluded, the set-off in this case 
was improper. (Comp. Gen. decision B-151979 dtd 
6 November 1963.) 






















FAMILY SEPARATION ALLOWANCE Established by the Uniformed 
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Services Pay Act of 1963; Answers to Twenty-Seven Hypothetical 
Problems 


@ The Comptroller General’s Decision B-131836 of 
October 9, 1963, answered twenty-seven questions pre- 
sented for decision by the Assistant Secretary of Defense 
(Comptroller) concerning interpretation and applica- 
tion of the new family separation allowance provision 
established by section 11 of the Uniformed Services Pay 
Act of 1963, Public Law 88-132, approved October 2, 
1963. The family separation allowance portion of the 
new pay bill appears as Section 427 of Title 37 of the 
United States Code. 

Section 427(a) provides for the payment of a monthly 
allowance equal to the basic allowance for quarters pay- 
able to a member without dependents in the same pay 
grade in instances where (1) the member is on perma- 
nent duty outside the United States or in Alaska, (2) 
his dependents are not authorized transportation to or 
near his duty station, (3) his dependents do not reside 
at or near his duty station, and (4) there are no public 
quarters or housing available for assignment to him. 
Section 427(b) provides for the payment of a monthly 
family separation allowance of $30 to certain members 
entitled to basic allowance for quarters on behalf of 
dependents where the members are on duty under spec- 
ified conditions resulting in separation from their de- 
pendents, intending thus to compensate a member for 
the added household expenses incurred at the place 
where his dependents reside. 

The Comptroller General ruled that a member entitled 
to family separation allowance under section 427(a) is 
entitled to continue to be paid the allowance for periods 
he is (1) on temporary duty away from his permanent 
duty station, including periods he is on temporary duty 
within the United States, (2) hospitalized at or away 
from his permanent duty station, including periods he 
is hospitalized within the United States, (3) on author- 
ized leave within or outside the United States not in 
excess of the leave for which he is entitled to pay and 
allowances under 37 USC 502(a), and (4) in military 
confinement or is otherwise restricted by competent 
military authority from permanent duty. In view of 
the expressed intent of Congress that the allowance 
under section 427(a) is to reimburse the member for 
the cost of his commercial housing at his permanent 
station overseas or in Alaska, however, the Comptroller 
was of the opinion that the allowance could not be justi- 
fied if the temporary duty or absence became unduly 
prolonged. Therefore a determination was made that in 
any such case of hospitalization, leave, temporary duty 
or confinement, the allowance is payable only for a 
period of 60 days unless it is supported by evidence 
that the member still continued to maintain quarters 
at his permanent station. 

When members are transferred on permanent change 
of station orders from or to restricted stations in or out 
of the United States, or are transferred from a re- 
stricted station outside the United States to another 
restricted station, it was held that entitiement to the 
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$30 allowance authorized by section 427(b) commences 
on the date of the member’s detachment from his old 
station or the first day of authorized travel time, which- 
ever is later. If the member is on temporary duty for 
a continuous period greater than 30 days entitlement 
to the allowance includes periods of travel to and from 
the temporary duty station, but does not include pro- 
ceed time or leave en route, which were not considered 
to constitute periods of enforced separation. The same 
would be true if the 30 days continuous temporary duty 
were being performed between permanent duty stations. 

With respect to the provision of section 427(b) au- 
thorizing the $30 allowance when a member is on duty 
on board ship away from the ship’s home port for a 
continuous period in excess of 30 days, the Comptroller 
held that this entitlement is not limited to periods of 
actual physical duty on board, but would continue dur- 
ing periods of temporary duty, shore patrol duties, or 
hospitalization ashore while the ship remains away from 
its home port, terminating upon its return. A member 
is also entitled to the allowance during such period 
as he is on authorized leave not in excess of that for 
which he is entitled to pay and allowances under 37 
USC 502(a). 

Where the member is not detached from duty on 
board the ship and his pay and allowances are not other- 
wise limited or forfeited by court-martial sentence or 
by law, he is entitled to the allowance for periods he is 
in military confinement, on board ship or ashore, or is 
otherwise restricted by competent military authority 
from performing duty on board a ship while away from 
its home port. Detachment from the ship, however, 
would terminate the allowance. 

There are further questions related to dependent travel 
regulations which might affect the $30 allowance. The 
Comptroller ruled that if the entry of a member’s de- 
pendents into a restricted area is temporarily prohibited 
by competent authority, it may be considered that “the 
movement of his dependents to his permanent station 
or a place near that station is not authorized at the 
expense of the United States”, under 37 USC 406, thus 
entitling him to the separation allowance. When some 
of a member’s dependents are authorized to travel with 
him to his permanent duty station at government ex- 
pense under 37 USC 406, but the movement of his re- 
maining dependents is not so authorized, the restric- 
tion thus being at the volition of the United States 
rather than the member, the member is entitled to the 
otherwise proper payment of the $30 family separation 
allowance, as he would be if dependent travel is not au- 
thorized for health reasons, such as a member’s wife’s 
pregnancy. 

In addition there was consideration of the situation 
wherein dependents had been furnished transportation 
to the member’s overseas duty station and were later 
returned for various reasons. If the cause for their 
return was emergency evacuation necessitated by the 
types of civil or political disorders described in para- 
graph 7101, Joint Travel Regulations, the Comptroller 
concluded that the evacuation was the result of military 
needs, and hence the separation allowance would be 
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payable. On the other hand, if the reason for the de. 
pendents’ return is covered by paragraphs 7102 or 7103, 
which describe acts by dependents which are embarrass- 
ing or prejudical to the United States, or involve serious 
illness or injury to the dependents, then the separation 
allowance would not be authorized. A Secretarial or 
higher determination under paragraph 7105, Joint 
Travel Regulations, that dependents’ return from an 
overseas area is in the national interest would always 
authorize the allowance. 

Should the dependents of a member visit him at his 
permanent duty station, their visit would not affect his 
right to the separation allowance provided the visit does 
not exceed three continuous months, the maximum pe- 
riod established by Executive Order No. 10204 during 
which a wife may occupy government facilities while on 
a social visit of a temporary nature. The allowance 
would not accrue during a similar visit to the member 
at his temporary duty station, when he maintains a resi- 
dence for his dependents at his permanent duty station, 
on the premise that periods of temporary duty seldom 
exceed six months. In any case, the Comptroller ruled, 
the visit of a portion of his dependents would not alter 
an existing right to the allowance if he is still entitled 
to it by reason of those dependents who do not make the 
visit. It should be noted that this portion of the deci- 
sion also puts to rest even more complex visitation ques- 
tions, adding to the hypothetical hopper such factors as 
legal separations, dependent mothers with separate 
households, and children in the custody of the member 
but not residing with him because they are institutional- 
ized. It is recommended that these rulings be consulted 
in the original should the occasion arise. 

If a member’s dependents do not reside within a rea- 
sonable daily commuting distance of his duty station, 
they may be considered as not residing at or near his 
station for purposes of establishing the entitlement for 
the separation allowance. For these purposes a distance 
of 50 miles was established as the maximum one-way 
distance unless the member himself actually commutes 
a greater distance daily. And in his final determination 
the Comptroller ruled that since the pay bill became 
effective 1 October 1963, and includes no provisions for 
retroactive benefits, all the qualifying periods for estab- 
lishing the right to the allowance commence on that date 
and may not be added to earlier periods of separation. 
(Comp. Gen. Decision B-131836 of 9 October 1963.) 
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WHERE TO WRITE FOR MARRIAGE RECORDS 


A LEGAL ASSISTANCE NOTE 


In the September 1962 issue of the JAG Journal the 
Legal Assistance Officer’s Notes carried a list compiled 
by the U.S. Public Health Service of where to write for 
Divorce Records. “Where to write for Marriage Rec- 
ords” will be equally useful to the Legal Assistance 
Officer in his day to day problems. 


Listed alphabetically are States and other areas with 
information for obtaining marriage records. Inde- 
pendent registration cities are shown under the State 
name. The fees are subject to change. 

In writing for a certified copy, it is suggested that a 
postal money order be enclosed covering the cost, in 
addition: to the following information. This informa- 
tion is necessary to identify the correct marriage rec- 
ord. In the letter, type or print carefully all names 
and addresses. 

1. Full names of bride and groom (including nick- 
names). 

2, Residence addresses at time of marriage. 

3, Ages at time of marriage (or dates of birth). 

4, Places of birth (State or foreign country). 

5. Date and place of marriage. 





Cost of 
certified copy 


Place of 


: Information for obtain- 
marriage 


ing certified copies 





Mabama....... Since August 1936: Bu- 
reau of Vital Statistics, 
State Health Depart- 
ment, Montgomery 4, 
Alabama. 

Prior to August 1936: 
Probate Judge of county 
where license was issued. 
Bureau of Vital Statis- 
tics, Alaska Department 
of Health and Welfare, 
State Office Building, 
Juneau, Alaska. 

Clerk of High Court, 
Pago Pago, American 
Samoa. 

Clerk of Superior Court 
in county where license 
was issued. 

County Clerk of county 
where license was issued. 
Copy of partial record 
available since 1917: 
Bureau of Vital Statis- 
tics, State Board of 
Health, Little Rock, 
Arkansas. 


American_-__-_-- 
Samoa 


ATIZOna.......... 











Place of 
marriage 


Cost of 
certified copy 


Information for obtain- 
ing certified copies 





California. .__.- 


Colorado-- 


Connecticut____- 


Delaware_-_ 


District of 


Columbia. 


Florida .__- 


Goorem........ 
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Bureau of Records and 
Statistics, State Depart- 
ment of Public Health, 
631 “J” Street, Sacra- 
mento 14, Calif. 

United States District 
Court for the District 
of the Canal Zone; 
Deputy Clerk of Court, 
Cristobal, Canal Zone; 
or Clerk of Court, Bal- 
boa Heights, Canal 
Zone. 

County Clerk of county 
where license was 
issued. 

Since July 1, 1897: 
Bureau of Vital Statis- 
tics, State Department 
of Health, State Office 
Building, Hartford 15, 
Connecticut; or Regis- 
trar of Vital Statistics 
in town where license 
was issued. 

Division of Vital Statis- 
tics, State Board of 
Health, Dover, Dela- 
ware. 

Marriage License Bu- 
reau, United States 
District Court, Wash- 
ington 1, D.C. 

Since 1927: Bureau of 
Vital Statistics, State 
Board of Health, P.O. 
Box 210, Jacksonville 1, 
Florida. (If year is un- 
known, fee ranges from 
a minimum of $1.00 for 
each calendar year to 
be searched, to a maxi- 
mum of $10.00.) 

Prior to 1927: County 
Judge of county where 
license was issued. 
County Ordinary of 
county where license 
was issued. 
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Place of 
marriage 


Cost of 


certified copy 


Information for obtain- 
ing certified copies 





Place of 
marriage 


| Cost of 
| certified copy 
| 


Information for obtain 
ing certified copies 





Kentucky 


Louisiana (ex- 
cept New 
Orleans) 


New Orleans__-_- 
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Varies 


Varies_ 














Office of Vital Statistics, 
Division of Public 
Health, Division of 
Medical Services, Gov- 
ernment of Guam, 
Agana, Guam. 

Since 1853: Bureau of 
Health Statistics, De- 
partment of Health, 
Kapuaiwa Building, 
Honolulu 1, Hawaii. 
County Recorder of 
county where license 
was issued. 

County Clerk of county 
where license was 
issued. 

Clerk of Circuit Court, 
or Clerk of Superior 
Court, in county where 
license was issued. 
Since 1880: Division 

of Vital Statistics, 
State Department of 
Health, Des Moines 

19, Iowa. 

Since May 1913: Di- 
vision of Vital Statis- 
ties, State Board of 
Health, Topeka, 
Kansas. 

Prior to May 1913: 
Probate Judge of 
county where license 
was issued. 

Clerk of County Court 
where license was 
issued. Since July 1, 
1958: Also at Bureau 
of Records and Statis- 
tics, State Depart- 
ment of Health, 620 
South Third Street, 
Louisville 2, Kentucky 
Clerk of Court in 
parish where license 
was issued. 

Bureau of Vital Statis- 
tics, City Health De- 
partment, City Hall, 
Civie Center, New Or- 
leans 12, Louisiana. 
Division of Vital Sta- 
tistics, State Depart- 
ment of Health and 
Welfare, Augusta, 
Maine. 


Maryland (ex- 
cept Balti- 
more city) 


Baltimore (city) - 


Massachusetts 
(except Boston) 


Boston 


Michigan 


Minnesota 


Mississippi 


Missouri (except 
St. Louis city). 


St. Louis (city) __ 


Varies. 








Clerk of Circuit Court 
in county where license 
was issued: or 

Since June 1, 1951: 
State Department of 
Health, Division of S 
tistical Research and 
Records, State Office 
Building, Baltimore 1, © 
Maryland. 

Clerk of Court of 
Common Pleas, Balti- 
more, Maryland. 
Division of Vital Sta- 
tistics, 272 State House, 
Boston 33, Massachu- 
setts: or City or Town 
Clerk where license 
was issued. 

Gity Registrar, Regis- 
try Division, Health 
Department, 1004 

City Hall Annex, Bos- 
ton 8, Massachusetts. 
Since 1867: Vital Rec- 
ords Section, State 
Department of Health, 
Old DeWitt Road, Lan- 
sing 4, Michigan: or 
County Clerk of county 
where license was 
issued. 

Clerk of District Court 
in county where license 
was issued. 

Circuit Clerk of county 
where license was issued, 
(Since 1926, name of 
county may be obtained 
from Division of Vital 
Statistics, P.O. Box 
1700, State Board of 
Health, Jackson 5, 
Mississippi.) 

Recorder of Deeds of 
county where license 
was issued. (Since 
1947, name of county 
may be obtained with- 
out charge from Bureau 
of Vital Statistics, State 
Department of Public 
Health and Welfare, 
Jefferson City, Mis- 
souri.) 

Recorder of Deeds, City 
Hall, St. Louis 3, 
Missouri. 


(Montana through Wyoming will appear in next issue of the JAG Journal) 
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